.
18. For an example of a racialized criminal defense story, see George P. Fletcher, A Crime of Self-Defense: Bernhard Goetz and the Law on Trial 106-15, 127-34, 205-09 (1988). Fletcher explains:
Reading the record of the Goetz case, one hardly finds an explicit reference to the race of anyone. But indirectly and covertly, the defense played on the racial factor. Slotnick's strategy of relentlessly attacking the "gang of four," "the predators" on society, calling them "vultures" and "savages," carried undeniable racial undertones. These verbal attacks signaled a perception of the four youths as representing something more than four individuals committing an act of aggression against a defendant. That "something more" requires extrapolation from their characteristics to the class of individuals for which they stand. There is no doubt that one of the characteristics that figures in this implicit extrapolation is their blackness. 
1995] 1303
ing a wide range of social meanings, values, and images. The narratives embody the complexity and the tensions that accompany such divergent meanings. Legal storytelling enmeshes narrative tension or dissonance in the conventions of advocacy-in this case the conventions of a state criminal trial defense strategy. This Essay argues that the rhetorical structure of criminal defense stories of black-on-white racial violence, manifested here in the group contagion claim of diminished capacity, reflects the dissonance of competing narratives of deviance and defiance. 20 The deviance narrative constructs racial identity in terms of bestiality or pathology. 2 ' This construction portrays young black males as deviant objects controlled by bestial instincts or pathological impulses. The defiance narrative, in comparison, constructs racial identity in the language of rage and rebellion. This account depicts young black males as rational, voluntary subjects guided by the imperatives of resistance and solidarity in opposition to racial subordination. Applied to the April 1992 events in South Central Los Angeles, the account relays the image of an insurrection, rather than a riot. Explicating this distinction, Kimberl6 Crenshaw and Gary Peller contend that the image of a riot suggests an emotional, individual reaction to the Rodney King jury verdict, while the image of an insurrection conveys a more rational, community-wide response to "a systematic set of social dynamics" involving the "day-to-day subordination of the Los Angeles African American community." In the Williams-Watson case, narratives of racial deviance and defiance proliferate in a kind of parallel tension. 23 The notion of proliferation implies competition, not contradiction. 24 At trial, the narratives contend for a position of privilege. 2 5 Neither reason nor truth confers the privilege of narrative dominance. Only power-circulating through the thickness of laws, institutional practices, and legal relations 26 -bestows privilege, and then only partially. 2 7 Power functions by constraining the space open to rival narratives in legal storytelling. Narrative privilege is thus contingent on the contest of power over story. The winner of that contest controls, at least in an ephemeral sense, the signification of meanings and values in the juridical world of courts, public institutions, and street-level legal agents.
The context of criminal defense advocacy and ethics limits the space available for narrative contest. Within the narrow constraints of the criminal justice system, defense lawyers find scarce opportunity to contest the dominant narratives embedded in laws, institutional practices, and legal relations, even when those narratives inscribe negative racial stereotypes, such as the image of the black male as a social deviant. The risks of state violence are too high and the burdens of advocacy too great to press for such opportunities, particularly when the image to be contested seems bounded and short-lived. For criminal defense lawyers, the image of black male deviance takes passing shape in a private domain of attorneyclient negotiation, adversarial bargaining, and institutional adjudication. The geography of this domain is legal, not social; moreover, the temporal quality of its imagery is transitory, not fixed. Accordingly, lawyers believe Reform for African-Americans?, 107 Harv. L. Rev. 1209, 1216-17 (1994) (citing "recurring riots and uprisings in subordinated communities"); Manning Maable, US commentary: At the End of the Rainbow, 34 Race & Class 75, 75 (1992) (referring to the Los Angeles "racial uprising"); Robinson, supra note 17, at 24-25 (describing anger as "an authentic voice and a vehicle for rooting out racism, racial injustice, and economic inequality").
23. On the proliferation of discourses in law, see generally Michel Foucault, The History of Sexuality: An Introduction 18 (1978) (describing the "multiplication of discourses concerning sex in the field of exercise of power").
24. See Alan Hunt, Foucault's Expulsion of Law: Toward a Retrieval, 17 Law & Soc. Inquiry 1, 32 (1992) (arguing that "every social field is traversed by a series of incommensurate but not necessarily contradictory discourses").
25. See Crenshaw & Peller, supra note 22, at 286 ("Law in general and the courtroom in particular are arenas where narratives are contested and the power of interpretation exercised.").
26. For Michel Foucault, the "language of power is law," embodied in "a more-or-less organised, hierarchical, co-ordinated cluster of relations" and "machinery" of practices. Michel Foucault, Power/Knowledge: Selected Interviews and Other Writings, 1972 -1977 , at 201, 198, 156 (Colin Gordon, ed., 1980 . Power, on this view, "is 'always already there.'" Id. at 141; see also Patricia Ewick, Postmodern Melancholia, 26 Law & Soc'y Rev. 755, 758 (1992) (describing "technical, faceless, and individuated" character of "contemporary (postmodern/disciplinary) power").
27. See Hunt, supra note 24, at 32 (claiming that "[n]o single discourse generally achieves exclusive dominance but borrows from, incorporates, and makes concessions to other coexisting discourses").
there is no permanent spillover of racial identity or imagery from the private domain of law to the public domain of society. The apparent absence of spillover frees criminal lawyers to use narratives of racial deviance in telling private defense stories without consideration of the potential public injury to group or community racial identity.
This -Essay challenges criminal defense lawyers' freedom in storytelling. The Essay is divided into three parts. Part I examines the Williams-Watson legal defense teams' use of racialized narratives to tell the individual stories of Damian Williams and Henry Watson. Part II analyzes the propriety of the defense teams' deployment of racialized narratives under conventional and alternative ethical regimes. Part III proposes an ethic of race-conscious responsibility accomplished through middle-level rules of criminal defense practice. The Essay concludes that criminal defense lawyers representing black males in cases of racially-motivated private violence bear a race-conscious responsibility to forego narratives or stories that construct racial identity in terms of individual, group, or community deviance.
I. RACLALiZED 
STORY
The ethic of race-conscious responsibility in criminal defense advocacy that I develop in this Essay derives from the principle of interpretive responsibility in storytelling. 28 In both advocacy and counseling, lawyers construct stories. 29 obligations.
The proposed ethic of race-conscious responsibility presents an alternative community-centered obligation. The inclusion of a community dimension stems from the premise that legal storytelling constructs both public and private identity.
3 6 Dominant accounts of criminal defense ethics deny this public/private overlap. That denial rests on the distinction between a client's legal and social identity. According to this distinction, legal identity issues from the institutions of the juridical state charged with the adjudication and enforcement of law. Lawyers help to frame a client's legal identity in court pleadings and motions, at trial, and on appeal. Social identity evolves from the institutions of the political state, the family, and the market. Lawyers make little contribution to the shape of a client's social identity. It follows, therefore, that law and legality stand separate from politics and society.
The separation of law, politics, and society in dominant accounts of criminal defense ethics does not fully correspond to the public/private dichotomy in modem liberal theory. Although liberal theory adheres to the separation of law and politics, it defines the public realm in terms of state action, both juridical and political, and the private realm primarily in terms of the, family and the market. Dominant ethical accounts, in contrast, shift juridical forms of state action from the public to the private sphere. This shift reconceives the private sphere as the site of legal iden- tity. At the same time, the accounts combine the remainder of public and private spheres-the institutions of the political state, the family, and the market-to establish the site of social identity. In this way, the accounts invert the public/private dichotomy of liberal theory to conform to a revised categorical division of law and society.
Inevitably, however, spillover occurs between the legal and social spheres of identity. 3 7 Indeed, once established, the legal identity of lawbreakers-whether deviant or defiant-spreads beyond law to society. Spillover demonstrates the pernicious effect of racialized law stories. Race-infected storytelling imports historical practices of subordination 3 8
into the legal identity-making process under the rubric of colorblind treatment. These practices mediate the interpretation of laws and the conduct of legal relations, acquiring the form of race-talk. The repetition of race-talk pushes racially subordinate images outside the criminal courthouse into the mainstream of popular culture and society. Regina Austin finds evidence of spillover in the "almost hysterical suspicion" that black men encounter "as they negotiate public spaces in urban environments and attempt to engage in simple commercial exchanges." 3 9 Public/private and social/legal dichotomies fail to cabin the images of black male deviance that arouse such suspicion.
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A. Race-Talk and Narrative Intersection
The Williams and Watson defense teams employed race-talk in an effort to place race and justice in the context of the "real world. ' 52 Citing the expert witness testimony of three sociologists on the nature of "crowd" and "mob activity," he pointed to "situations where moods and behavior are rapidly communicated in an impulsive and thoughtless manner" through fear, panic, and frustration. 53 To appreciate the frustration inciting Williams and Watson, Faal urged the trial court to consider the thirty month jail sentences "handed down" against police officers Koon and Powell in the Rodney King case. 55 Their conduct, he argued, "precipitated the actions that led to the riots"; their brutality "brought about this whole mess." 5 6 They induced "the feeling of despair among people who feel that justice is not being done especially when it comes to their kind," Faal insisted. 57 They, he persisted, fueled "the perceived injustice and the helplessness that people felt in South Central Los Angeles." 5 8 Because "violence grows out of specific social conditions," Faal reiterated, Williams and Watson "cannot be seen and should not be seen in a vacuum." 5 9 Race-talk of this sort encodes double images of black defiance and deviance into the discourse of criminal advocacy.
B. Deviance Narratives
The presence of deviant racial imagery in criminal defense narratives is not simply a function of overzealous advocacy; it is a basic, essentializing tendency of racialized storytelling. Because that tendency is naturalized by the content of legal discourse and the conduct of legal relations, lawyers overlook the spillover effects of deviant imagery. Yet, as Regina Austin points out, blacks experience these effects, often in moments of public humiliation. 60 The destructive spillover effects of race-talk are bound up in the experience of public humiliation and indignity.
Lawyers' neglect of the destructive spillover effects of race-talk discloses unreflective deliberative judgment. Criminal defense lawyers display unreflective judgment when they participate in rigid modes of formalist and instrumentalist deliberation. 6 [Vol. 95:1301 serts racial deviance for strategic reasons: 62 to win an acquittal or to gain a favorable plea bargain. To an instrumentalist, young black males are made to appear deviant, whether or not they are in fact deviant. 63 Lawyers often engage in formalist and instrumentalist deliberation simultaneously. Consideration of the integrity of a person or community of color, and the harm posed by race-talk, falls outside both modes of deliberation.
The Williams and Watson defense teams displayed formalist and instrumentalist deliberative tendencies in mustering evidentiary support for their claim of diminished capacity. Relying on the expert opinion of Dr. Armando Morales, a clinical social worker, 64 they suggested that young black males as a group, and the black community as a whole, share a pathological tendency to commit acts of violence. 6 5 In laying the foundation for the expert testimony of Dr. Morales, Faal stated that "there was some type of a contagious behavior or contagion that was taking place" in South Central Los Angeles. 66 People, he continued, were "seeing" and "copying" other people "doing" violence "without thinking it out. '67 In a "riotic situation," Faal elaborated, "things get so sporadic, so random, so indiscriminate, so thoughtless that" people "do not reflect on their individual action [s]."68 The "frenzy" of a riot thus "precludes" people from individually "forming" the "specific intent to kill or to commit mayhem." 69 62. On trial lawyers' instrumental use of racialized narratives in jury selection, see Darryl K. Brown, The Role of Race injury Impartiality and Venue Transfers, 53 Md. L. Rev. 107, 147 (1994) (discussing trial lawyers' assumption that "race, as an indication of group membership and social experience, affects how ajuror will interpret events and whether a trial argument will seem persuasive or commonsensical").
63. Michael Coffino observes that "[s]trict fidelity to historical fact" in the legal narratives of criminal trials "competes with the lawyer's need to ensure the right 'moral' to his or her story-the conclusion favorable to the client." Michael A. Coffino, Genre, Narrative andJudgment: Legal 554 (1993) (distinguishing between foundational concept of "competence to assist counsel" and contextualized concept of "decisional competence").
76. The defense of cultural deprivation commonly arises on behalf of immigrants, reftigees, and indigenous people. See Alison D. Renteln, A Justification of the Cultural Defense as Partial Excuse, 2 S. Cal. Rev. L. & Women's Stud. 437, 439 (1993) (calling for formal establishment and admission of cultural defense). When successful, Renteln explains, the defense "permits] the reduction (and possible elimination) of a charge, with a concomitant reduction in punishment." Id. The defense offers alternative cognitive and volitional logics for this reduction: "either (i) the individual simply did not believe that his or her actions contravened any laws (cognitive case), or (ii) the individual was compelled to act the way he or she did (volitional case)." Id.
Both logics seemed to operate during the French excision trials of 1991 and 1993. See Bronwyn Winter, Women, the Law, and Cultural Relativism in France: The Case of Excision, 19 Signs 939, 948-51 (1994). At the trials, Winter reports, defense lawyers asserted that" 'poor illiterate Africans don't know any better,' " and thus stood "incapable of doing anything but unthinkingly following their [female excision] traditions." Id. at 948, 951. She adds that defense lawyers reinforced "the image of the 'ignorant Africans' " through expert witness testimony concerning "the idea of a 'group superego' that controls the actions of the members of the group." Id. at 949.
Winter admits "that it is difficult to determine how much of this role is actually being played by the defendants concerned and how much of it is merely being attributed to them by others." Id. But, she insists, "when the only role allocated in the first place is that of 'the ignorant African,' it is somewhat difficult to appear as anything different, since any [M]y point here is the lack of ability to even form specific intent in such situations and Dr. Morales says that some of these participants described it in the following way; they said it was a feeling of unreal [sic], it was wild, it was crazy, it was strange. These are the feelings of people that get caught up in this type of situation. To them everything is unreal, reality is no longer what they are dealing with, it was wild, it was crazy.
And Dr. Morales said that these people participated in these group activities through violence without any pre-thought or plan, they come into it with no pre-thought, with no plan.... When you are caught up in those situations [, yl ou cannot have the specific intent required. (1994) . But see Morse, supra note 74, at 1654 (contending that "a history of deprivation itself does not furnish grounds for a control excuse, even when it is causally relevant to the actor's offense").
78. Record, supra note 1, at 8652. 79. Id. 80. Cf. Morse, supra note 74, at 1600 (declaring that human beings "can be subject to momentary and apparently capricious passions that leave them feeling subjectively unfree and that seem to compromise their ability to control themselves").
81. Recognizing the likelihood of this result, Deputy District Attorney Moore argued:
[T]hese are not impulsive actions. These are callous actions, they're vicious actions, they're actions that were thought out to the extent that Mr. Williams knew what he was doing. We're not talking about a child here. This is a man that's old enough to vote. He himself has fathered a child. He's had the opportunity to have an education. He's functioned in his community. This is not a baby that we're talking about here. This is an individual who can recognize the consequences of his acts.... And all we are doing here is asking this court to hold the defendant responsible for what he, as an.adult, as a thinking individual chose to do.
Record, supra note 1, at 8660, 8662.
82. Id. at 7930-31.
"rarely" furnishes the basis for a defense. 8 3 instead, the standard control excuse of "irresistible impulse" predominates. 8 4 Applied here, however, deviance theory suggests a deeper "nonculpable developmental cause" 8 5 of criminal violence: racial character. The racialized assignment of deviant pathology to the character of black lawbreakers in criminal defense narratives depersonalizes individual responsibility for violent behavior under a race-neutral pretext of universality. At oral argument, Faal highlighted the "mass hysteria" surrounding the Rodney King verdict, accentuating the "impulsive" mob behavior of individuals operating free of the "social controls" provided by "police officers." 8 6 It was, he stressed, "more emotional than thoughtful." 8 7 Ascribing the mob attack to "anger, frustration, injustice and other social reasons," Faal announced: 'You know people get caught up in things."
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For criminal defense lawyers, the racial character of a defendant offers the opportunity for formalist and instrumentalist attributions of a nonculpable mental state. 89 The practice of attribution follows from two related sets of racially-derived cognitive assumptions. 9 0 Under the first set, lawyers infer that people of color lack the mind and moral character to engage in willful, voluntary acts. This was the most unsophisticated crime. Here are people committing crimes with a helicopter up there, cameramen, there were cameras, there are hundreds if not thousands of witnesses. Any sophisticated criminal will be aware of the fact that the likelihood of being arrested was very high because of the presence of the helicopter, the camera and other news people, yet individuals continued and engaged in the conduct oblivious to the fact that their conduct or acts are being recorded. I think that shows lack of sophistication. Clearly, the crime on Mr. Denny, as regrettable as it is, it was not a planned crime. It was not a thought out crime. 93 The cognitive assumptions underlying Faal's implied attributions of individual and group deviance tie racial character to criminal violence. Defense lawyers may put forward various factors to link race and crime, for example, drug abuse 9 4 and poverty. 9 5 To a lesser extent, educational inequality 96 tion 98 and imagery. 99 But none of these factors or strategies effectively naturalizes the character of black male deviance or normalizes the racial category of deviance. 10 0
C. Dqfiance Narratives
Claims of natural or normal racially deviant identity compete daily with community-based narratives of defiance. These narratives denaturalize the racial character attributions of deviance theory that bolster stereotypes of, and discrimination against, black men.' 0 ' Faal's direct examination of Danny Bakewell, a community activist and a defense witness, at the Williams-Watson sentencing hearing, elicited an illustrative form of community-based narrative. Employing the term "rebellion," Faal asked whether Bakewell realized that the violence in South Central Los Angeles "came on the heels" of a "not guilty verdict" in the beating of Rodney King. 10 2 Bakewell answered:
There is a tremendous feeling of rejection on the part of the community. There is a tremendous feeling of injustice that is consistently perpetrated on the community. There is a tremendous feeling that no matter what the circumstances are and what exists we will always-and the system will always find a way to persecute us even in circumstances where we have been vindicated. I think that adds to a very demoralized community. Faal replied that the alleged crimes occurred under circumstances sufficiently "unusual" to constitute evidence of mitigation admissible at sentencing.' 0 5 The court sustained the objection, finding "no relevance" in Bakewell's testimony about "some general feeling" of community "injustice."106 The court's ruling sliows the difficulty of translating communitybased defiance narratives into the discourse of liberal legalism, here reflected in substantive standards of criminal law and evidence. By sustaining Moore's objection, the court serves to " Despite courts' commitment to the separation of law and politics and to the personalization of criminal responsibility under a regime of liberal legalism, critical race theorists continue to assert the relevance of community-based defiance narratives. Regina Austin, for example, locates such community-based narratives in the criminal behavior of black "lawbreakers."'
The narratives combine the civil rights discourse of "racial justice" with the militant nationalist discourse of "race resistance" to fashion a "politics of identification."" 2 Consistent with this politics, Austin explains, "'the black community' "evaluates black lawbreaking "behavior in terms of its impact on the overall progress of the race."" 3 The community praises criminal behavior that generates "a positive impact on the social, political, and economic well-being of black communal life" and scorns behavior that provokes a deleterious effect. community excludes from "good standing" some of those considered deviant by whites because they undermine community "claims to greater respect and a larger share of the nation's bounty"); Kennedy, supra note 65, at 1255 (addressing the importance of "efforts to control criminality" in the black community).
For Austin, the acts of black lawbreakers exemplify a form of "direct action" politics" 5 as well as a "kind of resistance against material and cultural subjugation."" 6 Although the "impolitic ways"" 7 of resistance may not grow into a full-blown political strategy of direct action," 8 they represent a "critical challenge to white supremacy" 9 consonant with the militant tradition of black nationalism. 2 0 Searching this tradition, Gary Peller contends that black nationalism supplies an "alternative, coherent, and reasoned analysis of the meaning of racial domination.' 12 1 Such an analysis, he points out, repudiates the liberal integrationist ideology of colorblind, racial transcendence.' 22 Austin's lawbreaker thesis aims to transform, rather than transcend, notions of criminal behavior.' 23 Her mission is to reconfigure lawbreaking into a responsible politics of difference that contributes to the collective security and welfare of the black community.' 24 Reconfiguration furnishes lawbreakers with a chance for "redemption" not only in the criminal justice system, but also in the broader socioeconomic system.' 25 Echoing these conceptions at the Williams-Watson sentencing hearing, Faal pressed the court to grant Williams "a second chance," a chance to "reform himself and be a productive citizen." 126 Reform and redemption hinge on deciphering the social or collective meaning of difference em-115. Austin, supra note 39, at 1791 ("Lawbreaker culture supports the use of direct words and direct action that more refined segments of society would find distasteful.").
116 123. See Austin, supra note 114, at 887 (urging transformation of "the boundary between difference and deviance into free space, a time and place in which racial, sexual, and economic emancipation can be imagined, experimented with, and even enjoyed").
124. See id. at 878-79 ("Theirs is a deviance that is different because it is defiant and resistant of the racial status quo; these deviants are likely to be admired by other blacks for just that reason."). Black lawbreakers exhibit what Austin Sarat and Roger Berkowitz call "disorderly differences," that is, "differences that threaten society's allegedly fragile harmony and stability." 129 Sarat and Berkowitz claim that prevailing theories of liberal legalism 3 0 and civic republicanism' 3 ' fail to embrace difference, despite pronouncements of tolerance and community. They ascribe this failure to an erroneous construction of difference as disorderly. 132 Faal summoned this construction in depicting Williams's "background" and "thoughtlessness." 129. Id. at 287. Sarat and Berkowitz comment: When acted upon, disorderly differences impose themselves violently and brutally on others. They forcefully present the question of when and how differences can (and should) be recognized and accommodated. Disorderly differences require us to ask whether we can (or should) justify or excuse conduct which, while seemingly reprehensible to us, reflects another person's deeply felt cultural or religious conviction. Id. at 287-88 (footnotes omitted).
130. See id. at 309 ("[T]hrough collective appeal to a rationally governed civic realm, liberals imagine that disorderly differences can be made orderly.") (footnote omitted).
131. See id. at 311-12 (claiming that civic republicanism "posits values, or the pursuit of values, that can bring unity out of apparent diversity and, in this way, denies the desirability of maintaining and supporting meaningful difference").
132. See id. at 307 (contending that "although liberalism and civic republicanism purport to balance the competing imperatives of freedom and order, both are ultimately deeply hostile to difference because they construct difference as disorderly").
133. Record, supra note 1, at 7914, 8642. 134. See Sarat & Berkowitz, supra note 128, at 304 ("Before difference can be recognized and accommodated, we must stop seeing difference as the prelude to disorder.").
135. See id. at 297 ("For law to welcome difference it must code that difference in a way that tames its disordering potential and reassures itself and its audience that difference is not dangerous."). I
136. Sarat & Berkowitz call for a reconceptualization of the meaning of order. See id. at 289. They explain:
[F]riends of difference must learn to think and speak about order-indeed, to recognize order as the indispensable partner of difference itself. What is required is not only a more accommodating understanding of difference, but also an enhanced vocabulary for speaking about order. All too often, the friends of difference refuse to speak of order, in so doing, we leave the field to others. As a result, the potential for orderly difference remains unrealized. Id. at 289-90 (footnote omitted).
137. Cf. id. at 312 ("Our law knows no way to celebrate difference as a site of alternative visions of orderliness or to recognize the potential within differences to instruct others about useful realignments in existing practices.") (footnote omitted).
that a "lack of education is a significant contributing factor to criminal or deviant conduct."
138 Williams, he admitted, had not been "diligent" in pursuing an education. 139 Because Williams "had not seen education as a priority in his life," Faal elaborated, "he's in the problem that he is here today. If he had gone on to complete his high school and gone to college most likely he wouldn't be sitting before you here today."
140 To Faal, Williams can be "rescue Ed]" and his disorderly differences cured?1 4 '
Faal's vision of rescue and realignment flows from an indigenous politics of difference within the black community. This politics generates defiance narratives antedating the narratives of black nationalism. Austin's elucidation of the "resistance" narratives accompanying the Montgomery bus boycott of 1955-1956 and the more recent Los Angeles consumer boycotts unearths the historical roots of defiance narratives.
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Like Ackerson's and Faal's defiance narratives, resistance narratives contest the deviant "pathologies of subordination and repression" assigned to the black community.
14 3
Although defiance and resistance narratives draw on a powerful tradition of community struggle, they do not address the destructive effects of deviance narratives in legal storytelling. Deviance narratives of mob behavior are essentialist and invidious, not colorblind. Hence, they warrant race-conscious challenge. Applauding elements of rebellion or revolution in black criminal behavior provides no such challenge.' 44 Even if those lesser elements of defiance narrative buttress a defense of race-motivated retribution or retaliation,' 45 they offer nothing to counter the dominant narrative of racialized deviance and moral irresponsibility. Conventional ethical regimes of liberal legalism tolerate that dominance.
II. ETHicAL REGimEs
Conventional ethical regimes condone the use of racialized deviance narratives in defense of black male lawbreakers. The regimes rely for authority on texts woven by both contractarian and communitarian strands of liberal theory: the American Bar Association (ABA) 
A. Race and Liberal Theory
The ethic of race-conscious responsibility derives from an alternative, still evolving vision of legal practice animated by respect for client racial difference. Three principles distinguish this vision: race-consciousness, contingency, and collectivity. The principle of race-consciousness acknowledges racial difference as a crucial component of individual client and community identity. The principle of contingency decenters the client as an autonomous subject unconnected to community contexts and unconstrained by sociolegal practices. The principle of collectivity holds lawyers and clients jointly responsible for the community harm caused by racialized narratives. Application of these principles disrupts the liberal conventions of criminal defense ethics. Disruption of the often rehearsed ethics of criminal defense advocacy comes from internal critique and rebellion instigated by clients opposed to the dominant narrative of lawyer-devised deviance case theory' 5 4 as well as from external critique questioning the epistemic and normative commitments of deviance case theory. Both internal and external critiques challenge the ordinary, common sense conventions of criminal defense practice.
Consider the Williams and Watson defense teams' use of expert witness testimony to support a group contagion theory of diminished capacity. The use of expert testimony to establish an objective basis for excusing or justifying lawbreaking behavior represents a standard epistemic tactic in criminal cases. To that end, the defense teams put forward the claim of black male deviance as a neutral and an objective phenomenon open to empirical verification. In her opening statement, Ackerson characterized the events in South Central Los Angeles as a chaotic "explosion of anger" by individuals who "came from their homes.., somewhat confused... hostile and apparently upset over the Rodney King verdicts."' 55 These individuals, she pointed out, found "absolutely, positively no police presence... no direction .. no control.., no organization... no order ... no figures of authority.., absolutely no guidance" when they entered into a crowd and succumbed to "complete anarchy.' 56 Faal's direct examination of Morales adduced testimony that young males predominate in violent group contagion behavior, motivated in large part by "frustration" and "anger." 157 Taken together, Ackerson and Faal seem to suggest that black male deviance, manifested in lawbreaking violence, rises out of frustration and anger over socioeconomic inequality. Indeed, during his cross-examination of Dr. Paul Tracy, a criminologist and a prosecution witness, Faal 158 Ackerson pressed further, indicating that the black community collapses into violent anarchy when deprived of the direction, control, and organization of an external authority figure, namely, the police. By this, Ackerson intimates that the black community lacks the internal resources to provide moral guidance to its members and to maintain civil order on its streets. This far-ranging implication reveals the problem of iterability in racialized criminal defense strategies. Defined as "the capacity to be repeated in new contexts," 159 iterability pushes racialized narratives out of the narrow, juridical arena into the broader field of culture and society where the narratives change from a concrete description of two young black males to an abstract generalization about all young black males.
Additionally, following the conventions of criminal defense practice, the defense teams pursued a rights-based advocacy strategy to protect Williams and Watson against the wrongful incursions of the "powerful state.' 60 Both teams, for example, joined in a pretrial defense motion of "discriminatory prosecution.' 6 1 Furthermore, Faal claimed that "some of the charges, particularly the charge for aggravated mayhem and attempted murder were filed for improper political reasons."
162 Specifically, he contended that "the prosecution intentionally and arbitrarily discriminated against [Williams and Watson] because: (a) they are black, and (b) they are not police officers.' 63 The normative value underlying this defense tactic finds roots in a deep-seated liberal commitment to "safeguard" individual rights. 16 pert opinion to substantiate the claim of diminished capacity. Conventional ethical regimes treat that reliance as value-neutral with respect to the form of the direct examination and the content of the elicited testimony. The counter-regime of race-conscious responsibility views that same reliance as a racialized strategy of extracting deviant narrative. By privileging a narrative of racial deviance, the defense teams help constitute 165 black men and their communities in terms of pathological violence. In a sense, the defense "color-coded" criminal violence.
1. The Contractarian Model. -Liberal theory tolerates racialized or color-coded criminal defense strategies on individualist and communitarian grounds. The individualist account posits a contractarian model of the lawyer-client relationship the plausibility of which rests on a cluster of limiting assumptions. Deprived of these underpinnings, the model collapses. A threshold assumption concerns client rationality or competence. Negotiation of the lawyer-client contractual relationship requires independent, rational client decisionmaking. Competence serves as a precondition for reasoned client judgments. The next assumption pertains to client willful, voluntary action. The lawyer-client contractual relationship grows out of free, arm's length bargaining. As such, it expresses the voluntarist preferences of unencumbered client will. A further assumption regards the vitality of client knowledge and consent. Parties to a contractual relationship prudently seek full information before reaching an accord. Information that goes to the nature of the transaction under negotiation, here for legal services, facilitates lawyer-client consensual exchange.
In accord with these abstract and generalized assumptions, a lawyer undertakes an express duty to implement the rationally expressed and voluntarily espoused will or preference of a client. That duty entails a distant, deferential stance to the ordered liberty of client preferences, 166 thereby casting the lawyer-client relationship as a meeting of private, rather than public or political, agents.' 6 7 This separation or splitting off of the public from the private conforms to the moral psychology of liberal 
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Liberal thought conceives of individual personality in terms of "selfauthentication and self-command." 1 6 9 The liberal subject imagines its self to be "in charge of its own thoughts and actions," and thus, to be the "spontaneous author of plans and doer of acts inspired by its own cognitions, calculations, and desires." 170 On this conception, the client subject is "ethically several, interest-bearing, self-activating, communicative, and self-conscious (or self-reflective)."' 71 Construed by Euro-American legal discourse, the client subject devolves into a " 'natural rights-bearing person' " positioned "against the interests of the collectivity."
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The contractarian model becomes valid when these rationalist, consensual, and voluntarist assumptions match up with some objective reality. Certain circumstances weaken the assumptions, dissipating the force of the model and, hence, the cogency of an individualist justification for racialized criminal defense strategies. Otherwise competent clients, for instance, may perceive the need for deliberative, reason-giving assistance before exercising their decisionmaking powers. Similarly, clients may sense that laws and sociolegal practices inhibit their ability to engage in willful, voluntary acts. Likewise, clients may feel prodded to assent to lawyer-devised defense strategies despite lingering doubts and reservations.
Such alternate factual renderings of the lawyer-client relationship suggest that the baseline assumptions accompanying the contractarian model falter when extended beyond narrow, simplified grounds. Strict adherence to those grounds requires an ideal agency situation of freely chosen, reasoned client action. Legal consciousness and culture, however, preclude a situation of client agency free of the structural constraints of laws, legal institutions, and legal actors. Yet, structural constraints lack the power to bind agency totally.' 73 In the arena of criminal advocacy, client agency and legal structure have no fixed valence; instead, their interplay "varies" across contexts and over time.'7 That drift yields contextual instability marked by changing conditions of client freedom and constraint. Thus, notwithstanding contractarian premises, the clientfashioned liberal subject inhabits a position of only relative freedom. 
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2. The Communitarian Model. -The flawed contractarian presupposition of free-wheeling client subjectivity opens the way for a communitarian revision of criminal defense strategies. A communitarian account presents a deliberative model of the lawyer-client relationship tailored to address the hard choices clients confront daily in advocacy contexts where their freedom is constrained. Deliberation is warranted because the individualist canons of utility and wealth maximization give clients little indication when to seek lawyer assistance, how to act in response to sociolegal constraints, or whether to assent to lawyer-driven schemes to overcome such constraints.
Communitarian canons, in contrast, guide client resolution of hard choices by encouraging a deliberative process that affirms the value of civic virtue. 175 Inculcating this value involves lawyer-client deliberations of character and community. Character deliberations comprehend client rational choice in terms of the ability to grasp the moral implications of advocacy strategies. 17 6 This construction defines client rationality in terms of moral analysis. 177 Community deliberations understand client consensual, voluntarist decisionmaking in terms of the ability to apprehend the social purposes of advocacy. 178 On this approach, client decisionmaking entails a democratic sensitivity to the common good. The communitarian joinder of character and community conceptions of deliberation responds to the inadequacy of the contractarian reading of lawyer-client mutuality and preference. Under conventional ethical regimes, lawyers construe the preference of criminal defendants mutually in terms of "winning acquittal or, if that fails, the lowest possible sentence."' 8 5 When this preference is lacking and mutuality therefore is not reached, lawyers blame inadequate client information or client misapprehension. The communitarian model of deliberation' 8 6 seeks to 180. Model Code of Professional Responsibility EC 7-9 (" [W] hen an action in the best interest of his client seems to him to be unjust, [a lawyer] may ask his client for permission to forego such action."); id. DR 7-101 (B) (1) ("Where permissible, [a lawyer may] exercise his professional judgment to waive or fail to assert a right or position of his client."); id. EC 7-8 ("In assisting his client to reach a proper decision, it is often desirable for a lawyer to point out those factors which may lead to a decision that is morally just as well as legally permissible.").
181. Model Rules of Professional Conduct 2.1 ("In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation."); see also id. Rule 2.1 (comment) ("It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice. Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most legal questions and may decisively influence how the law will be applied.").
182. See Gutmann, supra note 175, at 1760 ("The standard critique of zealous advocacy focuses on the need for lawyers to temper their defense of clients' causes with an appreciation of the larger purpose of their legal actions: social justice."). Lawyers, Gutman explains, "cannot know if and when they should be advocates without thinking about the larger social purposes of law, in particular about the central place of law in serving social justice in a constitutional democracy." Id. at 1762. Considerations of social justice, she asserts, demand "the willingness and capacity of lawyers to act according to the demands ofjustice, rather than the preferences (even the informed preferences) of their clients when the two conflict." Id. at 1763.
183. Id. at 1767 (defending a "character conception of legal virtue"); see also Timothy L. Hall, Moral Character, The Practice of Law, and Legal Education, 60 Miss. L.J. 511, 517 (1990) (asserting that "ethical acts are born out of the habits and inclinations of character").
184. Gutmann, supra note 175, at 1764. 186. See Gutmann, supra note 175, at 1761 (defining lawyer deliberative virtues to "include the disposition to discuss various legal strategies with clients, and to understand clients' goals and their informed reaction to relevant legal strategies to the extent feasible").
cure this inadequacy of information and understanding through empathy.
7
The communitarian notion of deliberative empathy is predicated on lawyers' good faith intentions, notwithstanding conventional skepticism toward state of mind inferences.' 8 8 Deliberative empathy constitutes "an unmediated engagement of the other," 189 what Milner Ball calls "devotion to the other." 90 Connections of this sort come from empathetic listening. Cynthia Ward distinguishes two modes of empathic listening: projective and imaginative.' 9 1 Projective empathy transcends difference to ascertain the "essential humanity" of the other. 192 Imaginative empathy honors difference by "allow[ing] the empathizer to construct the other as a completely separate being, thereby fully acknowledging the other's diversity and removing the obstacles to perception one encounters in attempting to inject oneself into another's experience as a way of understanding it."' u 9
Ward's analysis is useful in illustrating empathic methods of promoting equality' 94 inside the lawyer-client relation and recognizing inequality' 95 outside that relation. Nonetheless, empathy may be insufficient to Empathy must create a sense that the outsider's claims are just; it does so by making us realize that were we in the circumstances of the other's life, we would also make her claims. This capacity for empathic interaction to create a sense of equality is vital to empathy's potential to combat racism and sexism, both of which are based on a conviction of the inferiority of others. Id.
195. See id. at 941 (indicating that "empathy can result in a realization of the unjust inequalities created by law").
create mutuality or dialogue between a lawyer and a client. Communitarian regimes elevate lawyer-client dialogue to a first order of deliberation. If dialogue cannot be attained, 196 the regimes retreat to a second order of deliberation consisting of good faith lawyer-client debate over the meaning of character and community. 19 7 The constant at both levels of deliberation is trust.
Empathic, second order deliberations of character and community in criminal cases depend on lawyer-client trust. 198 Racialized narratives of deviance taint relationships of trust with clients from subordinated communities of color. Indeed, by disparaging such communities, the narratives impede empathic deliberative engagement with clients.' 99 Communitarian regimes that envision a democratic politics of deliberative dialogue, civic virtue, and citizen participation 2 0 0 ignore this racebound impediment.
Wendy Brown-Scott cites a similar oversight in assailing communitarianism as a "reform theory." 20 ' Brown-Scott contends that the failure of communitarian theory to confront and to eradicate racism "perpetuates the practice of racial subordination." 20 2 Subordination, in turn, excludes 196 . Richard Delgado insists that "'[d]ialog won't work for systemic social ills,'" explaining that" '[wie don't see-can't see-faults in the paradigm, the very structures by which we communicate, make ourselves understood, and explain, understand, and construct reality. 199. See Gutmann, supra note 175, at 1765 (claiming that deliberation "requires an active engagement with clients that aims at a better understanding of the value of legal action and its alternatives than either party to the deliberation probably had at the outset"). To remedy the problem of exclusion, Brown-Scott proposes a raceconscious revision of communitarian regimes, calling for spiritual transformation or conversion to empathetic, loving relationships 20 6 led by a search for shared values and a reverence for difference. 20 7 Brown-Scott's proposed revision proceeds from the premise that racism or, for our purposes, racialized narrative, undercuts communitarian forms of deliberation. Racism demeans the identity or personhood of the subject; further, it distorts the bonds of, and thus reduces the potential for, community. The colorblind discourse of empathic deliberation masks the tolerance of racialized narrative under conventional ethical regimes. Engrafted from liberal theory, the regimes reenact racial subordination in the lawyer-client relation and reproduce patterns of subordination in legal culture and consciousness. Investigating the "local processes" of reenactment and reproduction in the conventions of criminal defense advocacy and ethics reveals the "macro social structures" of racial subordination and "pro- This conversion may be hindered by the tendency of dominant legal agents to misjudge their own empathic motive. Cynthia Ward points out that subordinate agents may in fact possess "the greatest incentive to be empathic." Ward, supra note 187, at 950 ("The person at the bottom of the hierarchy must at some level be aware that his well-being depends on the powerful other, and so has good reason to learn that other's psychology in order to please her.").
207. See Brown-Scott, supra note 22, at 1224. Additionally, Brown-Scott urges the deprivileging of whiteness through acts that "deny to whites the dominance and privilege that comes with membership in the white community." Brown-Scott, supra note 22, at 1224. Further, she recommends structural transformations within community-forming institutions to encourage people of color to participate in civic discourse and to foster community dialogue. See id. at 1225. Moreover, she pushes for a relaxation of the public/ private dichotomy that regulates the separation of character and community deliberation. See id. at 1226. Last, she reminds the "dominant" white community to "accept responsibility for its complicity in the enslavement and persistent subordination of people of color." Id. program of criminal defense ethics precisely in order to counterpose a more satisfactory alternative. Of necessity, that alternative normative approach rests on unsteady foundational grounds. 20 9 Foundational uncertainty, however, is the defining characteristic of postmodern legal practice. The variability of legal advocacy and the mutability of legal ethics complement this uncertainty. Postmodernism, in effect, explodes the already unsettled quality of legal practice to build a provisional and protean sense of normative understanding.
B. Race-ing Legal Ethics
The alternative ethic of race-conscious responsibility forges normative understanding out of the principles of race-consciousness, contingency, and collectivity. Those principles attempt to transform the liberal regime of colorblind criminal defense ethics from the perspective of race. 2 10 The transformative race-ing 2 of legal ethics dictates the explicit recognition of racial difference and subordination. Yet that recognition nowhere guarantees a halt to racial subordination, for narratives of racial difference themselves reinstall hierarchical meanings and deviant images.
21 2 In addition to naming race or unnaming race-neutrality, 213 209. For discussions of foundational uncertainty, see Kate Nash, The Feminist Production of Knowledge: Is Deconstruction a Practice for Women? 47 Feminist Rev. 65, 72 (1994) (claiming "there is no methodical procedure for obtaining certain knowledge, as modem philosophy of science supposes; knowledge consists in having, at best, good reasons for holding the beliefs one holds about the world and, at least, no good reasons for giving them up"); see also Cass R. Sunstein, On Analogical Reasoning, 106 Harv. L. Rev. 741, 780 n.130 (1993) (maintaining that lack of "extra-human foundations for human knowledge does not mean that knowledge is impossible").
210. On the conservative implication of colorblind narrative in liberal jurisprudence, see Cook, Death of God, supra note 179, at 1512 ("[T]he narrative of colorblindness suggests that the lesson we should draw from centuries of race-based laws, traditions, and customs designed to subordinate blacks is that race should seldom be used as a criterion for decisionmaking, even when its use purports to make restitution for the present effects of a racist past."). 212. Compare Cook, Death of God, supra note 179, at 1513 (noting that "recognition of racial difference has not been the cause of, but the occasion for, black exclusion and subordination").
213. On the power of naming, see Jones, No Time for Trumpets, supra note 90, at 2368 ("It is only when the slave names or defines his own reality that she begins to have power, that she begins to live."); Ruthann Robson, Resisting the Family Repositioning therefore, the race-ing of ethics also demands opposition to the deviant construction of racial identity in legal storytelling. To the extent that deviant constructions deny the "identity-based particularism" of racial experience, they falsify that experience.
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Normative understanding derived from falsely constructed racial experience obstructs moral reasoning linked to the idea of "a mature black identity." 21 5 Cornel West introduces a "prophetic" framework of moral reasoning basing "mature black self-love and self-respect on the moral quality of black responses to undeniable racist degradation in the American past and present." 2 16 West explains that "a prophetic framework encourages moral assessment of the variety of perspectives held by black people and selects those views based on black dignity and decency that eschew putting any group of people or culture on a pedestal or in the gutter." 2 17 He stresses that all of the diverse styles and modes of black cultural and community expression "stand in need of ethical evaluation." 2 18 A "[m]ature black identity," he maintains, "results from an acknowledgement of the specific black responses to white-supremacist abuses and a moral assessment of these responses such that the humanity of black people does not rest on deifying or demonizing others."
The ethic of race-conscious responsibility pursues a postmodem moral assessment of the demonizing narratives of black male deviance espoused within criminal defense stories of racial violence. In tying both deviance and defiance to racial oppression, the stories entangle clients in a "profusion" 220 of meaning emanating from their accommodation of and resistance to legal structures of racial subordination. Some fragments of meaning refer to deviance as a consequence of subordination, indicating that racial oppression breeds a pathology of unruly accommodation. In the context of the Williams-Watson trial, Williams appears to suffer from this pathology, exhibiting signs of disorderly difference. Other fragments allude to deviance as a defiant response to subordination, implying that oppression sparks retaliatory acts of resistance. Watson evidently shares this proclivity. In this way, racialized storytelling seems to consolidate and isolate deviance as the only recourse open to black males living in subordinated communities, bowing to the con-straints of legal practices that "both place limits of possibility on social action and impose specific forms of discursive possibility." To Sherwin, good lawyering judgment incorporates "sound narrative analysis" of imagery, genre, and audience. 224 Postmodernist lawyering strives to upset the apparent soundness of dominant narratives by interrogating their normative baseline and thereby divulging what values they exclude or omit. 225 At the same time, it seeks to align an alternative normative framework comporting with the "images, feelings, myths, and dramatic forms" 22 6 of subordinate narratives, such as defiance or resistance narratives. 227 Normative realignment comes without the expectation to achieve full historical truth or understanding.
228
The groundwork for an alternative normative foundation of criminal defense advocacy and ethics lies in the context of advocacy itself. Indeed, 221 . Hunt, supra note 24, at 31; see also Winter, supra note 220, at 244 (explaining that "constraints cannot be avoided because they provide the enabling conditions of possibility").
222. Richard K. Sherwin, The Narrative Construction of Legal Reality, 18 Vt. L. Rev. 681, 708 (1994). Sherwin proclaims "the ineradicable need for judgment, the need to reach particular outcomes in particular cases, and the need for belief to sustain the meanings that legal stories and arguments call to mind for the sake ofjudgment." Id. He adds that "capturing belief both in straightforward, causally-sequenced tales (of detection, for instance) and in acausal, nonlinear stories (of isolated imagery or latent mythic archetypes) is an inescapable part of the workaday world in which we live and in which law and lawyers operate." Id. at 708-09.
223. Id. at 709. 224. Id. For Sherwin, sound narrative analysis entails: choice of imagery, and the associations that one's images conjure; choice of genre, and the narrative expectations that the genre produces; choice of role for one's audience, and the passive deference to externally posited meaning schemata or the active participation in the construction of meaning from interior sources that the role invites. Id. To be effective, Sherwin remarks, this "strategic narrative" analysis "must be deliberately cultivated, consciously assessed, and reflexively practiced." Id. 225. See Anthony E. Cook, Reflections on Postmodernism, 26 New. Eng. L Rev. 751, 754 (1992) (arguing that "postmodern critique illuminates the underside of master narratives, thereby exposing the subordination and marginality of alternative social visions whose relegation to the status of exception to the rule, counter-tradition or minority perspective can no longer be objectively justified").
226. Sherwin, supra note 222, at 681, 693. 227. See Papke, supra note 122, at 680 (explaining how Black Panther leaders "found meaningful ways to present their individual lives, to construct a liberationist ideology, and to critique legal institutions including the police[ ]" through the "primary tool" of narrative).
228. See Hutchinson, supra note 220, at 1187 ("Lives can never be recovered or understood in their entirety. they can never be placed outside of history nor put beyond interpretation in history.").
contextual analysis uncovers normative values in the everyday practices of criminal advocacy. 22 9 Two such values stand out: physical integrity and subjective autonomy. Physical integrity refers to the condition of a client's body under threat of state pain-imposing or death-dealing acts of violence, such as the penalties of imprisonment or death. Subjective autonomy pertains to a client's capacity to make independent decisions in accord with the norms of dignity and self-respect. Although categorically distinct, the two concepts interlock. Violations of physical integrity executed through pain or death may reduce and even obliterate subjective autonomy. Moreover, encroachments on subjective autonomy through coercion or constraint may infringe on physical integrity. For these reasons, criminal defense lawyers struggle to protect the physical integrity and preserve the subjective autonomy of their clients. Because those values "enable judgment or evaluation in a variety of different situations and circumstances," 230 they transcend the context of a single client, group, or community.
Criminal defense stories of black male deviance sever the normative link between client physical integrity and subjective autonomy. This link depends upon an integrated, ethical vision of the client as a corporeal body and a moral agent. The imputed bestiality or pathology of deviance distorts that vision by restricting the moral scope of client agency. Elevation of the value of safeguarding the client body from state interference over the value of honoring client subjectivity in legal decisionmaking further deforms that vision.
Privileging deviance and the body reduces the notion of client subjectivity or personhood to the narrow concept of informed preference, a liberal individualist category seemingly incompatible with differencebased collective dignity. This diminution leaves a superficial basis for engaging in normative lawyer-client dialogue and deliberation. According to Pierre Schlag, "values are ontologically superficial to the extent that they are relegated to subordinate or derivative forms of being of an individual or a group." 2 31 The autonomy-based value of informed preference constitutes a subordinate or derivative form of being. Subordination results from the source, framework, and background of advocacy information. Lawyers provide the main source of advocacy information; acts of informing flow from their primary understanding of the juridical world. These acts, in turn, frame clients' comprehension of available options and, by extension, their realm of preferences. The ultimate expression of those preferences occurs in a lawyer-dependent, isolated setting stripped of community.
229. See Winter, supra note 220, at 235 ("Values are not to be found elsewhere, outside ourselves and our practices; they are profoundly human products made real by human action.").
230. The fluid and often contradictory nature of subjective identity 24 ' in no way abrogates moral responsibility. Indeed, Winter notes that the embodied subject "is always already implicated as a responsible actor" in a particular field of action.
2 42 The implication of subjective identity in fields of social action creates a legal consciousness 243 of responsibility contingent on collective social practices and contexts. The collective origins of responsibility reconfigure subjective autonomy in decisionmaking "more as a public project than a private undertaking." 244 Reconfiguration connects autonomy to a community-based vision of dignity and selfrespect.
4 5
Connecting autonomy and community permits both lawyers and clients to construct "new meanings and possibilities" of identity.
2 46 In the absence of "an a priori stable essence" to fuel identity, 24 7 reconstitution must be socially contingent. For postmodernists, social contingency sets the "precondition for.truth." 248 Conceiving of a client as a "contingent self" 24 9 implies a capacity for self-constitution and self-determined responsibility. Meir Dan-Cohen distinguishes between a free will paradigm, where responsibility is "a matter of what we choose to do," and a constitutive paradigm, where responsibility is "a matter of what and who we them into itself, or to distance itself from them by objectifying them and holding them at arm's length."
2 51
The ability of the subject to decenter and reconstitute itself in the context of legal advocacy, Winter suggests, affirms "the subject's sense of self as the self-directing author of its practices and expose[s] the subject as but a contingent incident of those ongoing practices." 2 52 This disclosure places the subject in a "constantly contingent condition of provisionality 2 5 3 that enables it to redefine and relocate the bonds of its own moral responsibility outside the free will or voluntarist paradigm of modem liberal theory. 25 4 Dan-Cohen contributes two meanings potentially useful to the formulation of a postmodern, race-conscious ethical responsibility: "object-responsibility" and "subject-responsibility."
25 5 The act of "assuming or refusing to assume object-responsibility for a certain object or event," he explains, allows the subject to "own up to or disown that object or event," to "claim or disclaim authorship of it, and in doing so," to "use the object or event as a reference point." 256 By "assuming responsibility for an object or event," he adds, the subject affirms itself as a "viable source" of "authorship" and, thereby, also assumes "subject-responsibility." 257 Conversely, by disowning and disclaiming authorship of an event such as lawbreaking violence through performative narratives of racial deviance, the subject denies subject-responsibility and, thus, performs acts of self and community destruction.
The principle of collectivity holds lawyers and clients jointly responsible for the community destruction and harm caused by racialized narratives. Imposition of ajoint responsibility hinges on engaging the client as a codescriber and cointerpreter 6f legal texts. Guided by the teachings of lawyer-client partnership, 25 8 the principle locates community in collective contexts of racial self-respect and self-love in plain rejection of the ideology of colorblindness. 259 Deploying broad antiracism and antipoverty principles to evaluate the "interests" of the black community, David
Wilkins repudiates colorblindness for its mistaken "perspectivelessness." 2 60 In an extension of the work of KimberlM Crenshaw, 2 61 Wilkins argues that perspectivelessness occurs when "the social, political, and institutional factors that frame a given legal issue are either left unexplored or treated as objective and unproblematic." 2 62
To combat perspectivelessness, Wilkins asserts, black law students "must be able to recognize when the seemingly 'neutral' actions of their clients are likely to adversely affect the interests of the black community and to determine what they can do as lawyers to ameliorate these harmful consequences." 2 63 Perspectivelessness, he warns, "is likely to suppress" this kind of dialogue. 2 6 In the hope of liberating lawyer-client dialogue, Wilkins contemplates an alternative obligation thesis 265 that directs "black corporate lawyers to recognize that they have moral obligations running to the black community that must be balanced against other legitimate professional duties and personal commitments when deciding on particular actions and, more generally, when constructing a morally acceptable life plan." 26 6 Elaborating upon Wilkins's obligation thesis, the principle of collectivity offers strong as well as weak versions of race-conscious responsibility. Both versions rely on the moral validity of race-conscious categories applied to eradicate unjust community hardship. 267 Under the strong version, criminal defense lawyers accept the obligation to forego narratives of racial deviance in their legal storytelling. Under the weak version, lawyers abide by a lesser obligation to inform clients of their reservations concerning the use of racialized narratives and urge them to consider through character and community deliberation the impact that such narratives may have on their communities. traditional features of lawyer professionalism, such as the duty to engage in law reform, the duty to provide legal counsel to those who cannot afford to pay for it, and the duty to counsel clients on both the legal and moral consequences of their conduct, are supportive of the model of lawyering contemplated by the obligation thesis." Id. at 2019.
266. Id. at 1984. 267. Wilkins contends that "a proper analysis of the moral validity of race conscious categories must account for the current disparity in the relative economic, social, and political power of blacks and whites." Id. at 2020. Consideration of this disparity, Wilkins insists, legitimately charges black professionals with the moral duty "to pay particular attention to the interests of the black community [a]s a necessary step towards eradicating the unjustified hardship that this community has faced for more than three centuries." Id. at 2021.
[Vol. 95:1301
DEFENDING RACIAL VIOLENCE
To be sure, both versions of the ethic of race-conscious responsibility suffer the historical burdens of racial subordination: exclusion 2 68 and communicative inequality. 269 Overcoming these burdens requires "new types of text" and "new structures of public discourse." 2 70 Lawyer-client race-conscious dialogue presents such a text. Participants in a dialogic model of racial discourse aspire to a relation in which "both lawyer and client are engaged commonly in moral struggle irrespective of their divergent attitudes and goals." 27 1 The relation, Reed Loder suggests, enables both "to gain connection and understanding." 272 The key to sustaining that connection and understanding resides in the commitment to a collective, race-conscious conversation.
2 73
III. RAcE-CONSCIOUSNEss DEFENDED
The ethic of race-conscious responsibility in criminal defense advocacy provokes numerous objections. The objections challenge not only the principles of race-consciousness, contingency, and collectivity, but also the discretionary obligations that these principles imply. The limited scope of this Essay prevents a full-scale mapping and critique of these objections. Nonetheless, certain points of objection bear mention and response. For an initial response, I formulate a set of middle-level rules implementing both strong and weak versions of the ethic of race-conscious responsibility.
A. Objections
Salient objections arise from both theorists and practitioners of criminal law. Critical race theorists, for example, may complain that race-consciousness encourages an essentialist construction of racial identity and narrative in legal storytelling about black male lawbreakers. The Williams-Watson case demonstrates that the danger of racial essentialism is clear and present. Developing a critique from my own racially dominant position risks the reassertion of essentialist claims.
2 74 To avert such claims, I advance a contingent and, therefore, unstable notion of black male lawbreaking identity marked by the crosscutting tensions of deviance and defiance narratives. Admitting to these extant tensions in no way diminishes their complexity, particularly when faced with the difficulties of recognizing narrative resistance and harnessing its transformative potential.
75
Liberal theorists may protest that the very notion of contingency subverts client autonomy. These theorists glean autonomy from a narrow range of individual activities set apart from the obligations of community membership. In the lawyer-client relationship, individual autonomy boils down to an often hollow exercise of informed consent that hinges on severely limiting assumptions about the force of sociolegal constraints. Weakening those counterfactual assumptions erodes the material basis of autonomy. To reinvigorate the concept of subjective autonomy, I urge the deliberative consideration of moral character and community in lawyer-client criminal defense counseling.
Practitioners may object that the principle of collectivity guiding lawyer-client character and community deliberation impinges negatively on client-centered rights and loyalties, undermining the adversarial system. But practitioners offer a crabbed notion of such rights and loyalties. The partisan duty they profess contains meager elements of client social responsibility and lawyer civic counsel. Furthermore, that duty ties loyalty to an individualist, rather than a communitarian, axis. Contextualizing lawyer-client counseling in a community setting enriches the adversarial system by reducing lawyer and client self-serving opportunism.
B. Middle-Level Rules
To implement the principles of race-consciousness, contingency, and collectivity animating the ethic of race-conscious responsibility, I Model Rule 2.1 provides that "[i]n rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation." 28 4 Ethical Consideration 7-8 of the Model Code similarly provides that the "[a] dvice of lawyer to his client need not be confined to purely legal considerations." 28 5 Additionally, the Model Code states: "In assisting his client to reach a proper decision, it is often desirable for a lawyer to point out those factors which may lead to a decision that is morally just as well as legally permissible." 28 6 Although neither rule explicitly refers to deliberations of character and community or to matters of racial identity and injury, each contains operative terms of sufficient normative breadth to permit their inclusion. That inclusion will ensure a particularized factual inquiry into the circumstances of a racial community, including its potential for injury, seems unlikely given dominant accounts of criminal defense advocacy and ethics.
CONCLUSION
In this Essay, I have tried to explore the criminal defense strategy of invoking a "group contagion" theory of diminished capacity as a means of studying the historical intersection of race, lawyers, and ethics in the American criminal justice system, notably in a case of racially-motivated private violence. The exploration problematizes the logic of categorical abstractions 28 7 and public/private distinctions in criminal defense advocacy in order to ally the concept of racial justice with a more intersubjective, communal sensibility. I hope that this account, though tentative, will launch debate over the proposition that to deny, exploit, and ultimately demean race in the name of advocacy wounds our clients, their communities, and ourselves. 28 8 Absent debate, the daily wounds of advocacy lie without mend. Rev. 1, 6 (1990) (maintaining that "black abstraction" blunts "empathetic response").
288. Fundamentally, the account seeks to explode the instrumental logic of criminal defense advocacy and ethics, to rid us of the "belief that the tools of legal understanding remain separated from us when we engage in legal understanding, that we are unaffected, that we are free." J.M. Balkin, Understanding Legal Understanding: The Legal Subject and the Problem of Legal Coherence, 103 Yale LJ. 105, 165 (1993).
